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1. What is fiduciary litigation? 
 
 While there is no uniform definition, fiduciary litigation generally refers to 
the adjudication and resolution of disputes arising out of the substantive law of 
trusts and estates, including disputes involving the administration of trusts, the 
probate of wills, the administration of estates, and the creation and 
administration of guardianships and conservatorships.  Examples include a 
claim that a trustee of a trust has breached duties in the administration of the 
trust or that an executor of a will breached his duties in the administration of an 
estate.  The term may also include cases outside the field of trusts and where one 
or more of the parties owes a fiduciary duty to another and there is a claim that 
the fiduciary duty was breached.  Such claims include claims of oppression of a 
minority owner in a closely held business, partnership disputes, and professional 
liability claims.   
 
2. What does “fiduciary” mean? 
 
 Fiduciary comes from the Latin word fiduciarius, which comes from fiducia 
meaning confidence and fidere meaning to trust. “It is derived from the Roman 
law, and means (as a noun) a person holding the character of a trustee, or a 
character analogous to that of a trustee in respect to the trust and confidence 
involved in it and the scrupulous good faith and candor which it requires.”  
Black’s Law Dictionary, 2d Ed. (http://thelawdictionary.org/fiduciary/). See  Alvista 
Healthcare Center, Inc. v. Miller, 286 Ga. 122, 127, 686 S.E.2d 96, 100 (2009) (citing 
Black’s Law Dictionary).  A form of the word is found in the motto of the United 
States Marine Corps, Semper Fidelis, which means always faithful. Merriam-
Webster On Line (Merriam-Webster.com, last visited 09/23/2016). 
 

 

http://thelawdictionary.org/fiduciary/
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Abraham Lincoln named his dog “Fido” which in Latin means, “I am loyal.” 
Stanley Coran, Ph.D., “Why Are Dogs So Frequently Called ‘Fido’”, Psychology 
Today, (October 12, 2011). Lincoln loved the dog, which accompanied him 
everywhere he went in Springfield, Illinois.  Lincoln left Fido with friends before 
moving to Washington, giving them express instructions for his indulgent care.  
Id. Fido was present and greeted mourners when the funeral train returned 
Lincoln’s body to Springfield in 1865.  Id. Lincoln, in naming his dog, captured 
the essence of a defining characteristic of dogs, and in a word explained what the 
law expects of a fiduciary, undivided loyalty.   

   
 
3. What are the essential elements of a breach of fiduciary claim? 
 
 To establish a claim for breach of fiduciary duty, one must prove the 
existence of a fiduciary duty; a breach of that duty; and damage proximately 
caused by the breach.  See SunTrust Bank v. Merritt, 272 Ga. App. 485, 489, 612 
S.E.2d 818, 822 (2005). 
 
4. How is the duty defined? 
 
 A fiduciary duty is the highest duty known in the law.  Mary F. Radford, 
Georgia Trusts and Trustees, § 9:1, p. 349 (2015-2016 Ed.). Chief Justice Benjamin 
Cardozo’s opinion in Meinhard v. Salmon, 249 N.Y. 458, 464, 164 N.E. 545 (1928) 
explains the exacting standard of undivided loyalty that is required: 
 

Many forms of conduct permissible in a workaday world for those 
acting at arm’s length are forbidden to those bound by fiduciary 
ties.  A trustee is held to something stricter than the morals of the 
market place. Not honesty alone, but the punctilio of an honor the 
most sensitive is then the standard of behavior.  As to this there has 
developed a tradition that is unbending and inveterate.  

http://americacomesalive.com/2013/07/17/abraham-lincolns-dog-fido/fido-lincolns-dog-300x207/
http://americacomesalive.com/2013/07/17/abraham-lincolns-dog-fido/fido-lincolns-dog-300x207/
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Uncompromising rigidity has been the attitude of courts or equity 
when petitioned to undermine the rule of undivided loyalty by the 
‘disintegrating erosion’ of particular exceptions. 

 
Georgia law echoes Cardozo’s view. A trustee “shall administer the trust in good 
faith, in accordance with its provisions and purposes.”  O.C.G.A. § 53-12-240(b).  
Even if a trust grants the trustee unlimited discretion, the trustee “shall exercise a 
discretionary power in good faith.”  O.C.G.A. § 53-12-260.  A testamentary 
trustee must act for the benefit of the trust estate “but also in such a way as not to 
gain any advantage, directly or indirectly . . . and he owes an undivided duty to 
the beneficiary, and must not place himself in a position where his personal 
interest will conflict with the interest of the beneficiary.”  Hanson v. First State 
Bank & Trust Co., 259 Ga. 710, 711, 385 S.E.2d 266, 267 (1989) (quoting Clark v. 
Clark, 167 Ga. 1, 405, 144 S.E. 787 (1928)).  “The purpose of this rule is to require a 
trustee to maintain a position where his every act is above suspicion, and the 
trust estate, and it alone, can receive, not only his best services, but his unbiased 
and uninfluenced judgment.”  Id. 
 

The duty as applied to personal representatives of estates is equally 
demanding.  “An administrator (or executor) is administrative representative of 
the deceased, with property and testamentary rights.  [The fiduciary] is a quasi 
court officer and has the sacred duty of standing in the place of the deceased and 
administering the estate as directed…. [The fiduciary] is a trustee invested with a 
solemn trust to manage the estate under his control to the best advantage of 
those interested in it.... Nothing can be tolerated which comes into conflict or 
competition with the interests and welfare of those interested in the estate.”  
Ringer v. Lockhart, 240 Ga. 82, 84-85, 239 S.E.2d 349, 351 (1977) (citations omitted). 
 
5. May business owners, directors, officers or managers be treated as 

fiduciaries? 
 

Yes. “It is settled law that corporate officers and directors occupy a 
fiduciary relationship to the corporation and its shareholders, and are held to the 
standard of utmost good faith and loyalty.”  Quinn v. Cardiovascular Physicians, 
P.C., 254 Ga. 216, 217, 326 S.E.2d 460, 463 (1985), citing King Mfg. Co. v. Clay, 216 
Ga. 581, 118 S.E.2d 581 (1961).  “Directors and officers in the management and 
use of corporate property in which they act as fiduciaries and are trustees [,] are 
charged with serving the interests of the corporation as well as those of all the 
stockholders.”  King Mfg. Co., 216 Ga. at 585; Pelletier v. Schultz, 157 Ga. App. 64, 
276 S.E.2d 118 (1981).  “The demand of good faith is not limited to corporate 
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profitability, but extends to the rightful interests of minority shareholders as 
well.”  Quinn, 254 Ga. at 217, “Directors may decide in good faith what is best for 
the corporation but this interest must be consistent with good faith to the 
minority stockholder.”  Comolli v. Comolli, 241 Ga. 471, 475, 246 S.E.2d 278, 281 
(1978); Quinn v. Cardiovascular Physicians, P.C., 254 Ga. at 217-218.  The duty of 
utmost good faith and loyalty extends beyond corporate officers and directors of 
a corporation.  It also applies to partners, the majority shareholders or controlling 
shareholders in closely held corporations, and the managers or majority 
members of limited liability companies.  See AAF-McQuay, Inc., 308 Ga. App. 203, 
211, 707 S.E.2d 508, 516 (2011); Hanson v. First State Bank & Trust, 259 Ga. 710, 712 
n. 4, 385 S.E.2d 266 n. 4 (1989); Marshall v. W. E. Marshall Co., 189 Ga. App. 510, 
376 S.E.2d 393 (1988); Stoker v. Bellemeade, LLC, 272 Ga. App. 817, 615 S.E.2d 1 
(2005); O.C.G.A. § 14-11-305(1). 
 
6. How does fiduciary litigation differ from general commercial litigation? 
 
 Fiduciary litigation is characterized by differences in the nature of the 
clients, the nature of the law, and the nature of the obstacles to resolution of the 
dispute. 
 
7. How are the clients different? 
 
 Unless the client is a corporate fiduciary such as a bank or trust company, 
the clients in these cases tend to be individuals who must finance the cost of 
litigation out of their personal funds, or out of the money or property that is the 
subject of the dispute.  The dispute that brings them to your office usually has a 
history that extends over decades of time, and that history is often a very 
personal one involving family, friendships, and relationships that make up a 
substantial part of that individual’s life story.  The parties often know each other 
intimately, and seem to have the capacity to remember every slight or unkind 
word that ever passed between them.  The client’s emotional investment in the 
conflict is often intense, characterized by feelings of anger, betrayal, revenge, 
outrage, disbelief, shock, disappointment and grief.  Even where the client is a 
professional such as a lawyer or accountant, and in some cases even when the 
client is a corporate fiduciary, the client or its representative may still harbor 
intense personal feelings about the dispute that may bear little relationship to 
value of the money or property at issue.  
 
8. How is the nature of the law different? 
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 Fiduciary litigation lives at the intersection of the law of torts, contracts, 
property, equity, and federal taxation. Wills and trusts look like contracts in that 
they are written documents with defined terms that appear to be self-contained.  
Yet reading and analyzing the document is only the first step.  There is more to 
every estate and trust document than meets the eye.  Lurking unseen on every 
page are statutory codes (governing probate, trusts, and taxation) that either give 
the words additional meanings or in some cases negate the meaning entirely.  
Sometimes the words on the page trump the code and sometimes the reverse is 
true.  Moreover, both the words of the documents and the codes are viewed 
through the prism of the history of the decisions of courts of law and equity 
dating back centuries, where one may be forced to revisit hoary and 
impenetrable doctrines such as exoneration, the rule against perpetuities, and the 
statute of uses.  Into this multidisciplinary thicket, the advocate must ride hoping 
to find a clause, a statute, or a doctrine that will aid the client’s claim or defense, 
before the client’s patience, resources, or both become exhausted.      
 
 Although the elements of a breach of fiduciary claim look like a garden 
variety negligence claim, the great difficulty lies in defining the scope of the 
fiduciary duty, and finding the often elusive line between conduct that lies 
within the fiduciary’s discretion and that which is either negligently or 
intentionally wrongful.  Corporate fiduciaries employing teams of lawyers and 
trust officers armed with reams of policy and procedure manuals sometimes find 
themselves on the wrong side of the line. See e.g., Reliance Trust Company v. 
Candler, 294 Ga. 15, 751 S.E.2d 417 (2013) (trustee held liable to remainder 
beneficiaries for discretionary encroachments for income beneficiary); Namik v 
Wachovia Bank of Georgia, 279 Ga. 250, 612 S.E.2d 270 (2005) (trustee held liable to 
family of deceased Iraqi General for investing in fund that made trust property 
subject to U.S. estate tax contrary to General Ali’s instructions) For individual 
fiduciaries with the best of intentions, the task of avoiding breaching a fiduciary 
duty can be difficult. When that individual fiduciary is blinded by emotions of 
pride, greed, or a history of dysfunctional relationships with the adverse parties, 
the task becomes nearly impossible.     
 
 Perhaps the best recent example of this problem has been provided to us 
by the Rollins family fiduciary litigation.  See Rollins v. Rollins, 21 Ga. App. 140, 
741 S.E.2d 251, (2013); Rollins v. Rollins 294 Ga. 711, 755 S.E.2d 727 (March 2014); 
Rollins v. Rollins, 329 Ga. App. 768, 766 S.E.2d 162 (November 2014); Rollins et al v. 
Rollins et al., 298 Ga. 161, 780 S.E.2d 328 (November 2015); Rollins et al v. Rollins et 
al., __ Ga. App. ___, ___ S.E.2d ___, (No. A12A2516) (July 2016).  The essential 
question in the case is whether the second generation of heirs of the O. Wayne 
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Rollins fortune (estimated at $4 billion) breached their fiduciary duties to the 
complaining members of the third generation of heirs, in the way that they have 
managed and distributed the property held in trust for the benefit of the third 
generation. The Rollins fortune is held in a labyrinth of trusts, partnerships, 
corporations, and LLCs controlled by the second generation, but owned in part 
by the third. We have now had five published opinions on the dispute by our 
appellate courts debating how to define the fiduciary duties of the defendants 
(which hat, i.e., trustee, partner, manager, director, officer, etc. was the defendant 
wearing when the alleged breach occurred?), and the case has yet to be tried. 
 
9. What are the obstacles to resolution of fiduciary litigation that are 

different from commercial cases? 
 
 While human emotion plays a role in any litigated matter, it tends to play 
a greater role in fiduciary litigation cases due to the nature of the clients and their 
relationships with the adverse parties.  For example, in a recent case involving a 
dispute over a family limited partnership, a man in his late-sixties with over 30 
years of experience in real estate development, testified that the reason his 
brother (our client) was not entitled to an equal share of partnership property 
had to do with the fact that he had to bail his brother out of jail following an 
arrest for public drunkenness when his brother was 17, and his brother had 
never sufficiently appreciated what he had done for him.  This testimony made 
perfect sense to this man and illustrates how emotions and rationalizations tend 
to blind people to the rules of law and common sense that they have no difficulty 
applying to other areas of their lives.   
 
 A second related problem is that in many cases the fiduciary dispute 
becomes the only way that the parties can maintain their relationship with each 
other.  Regardless of how painful or dysfunctional the relationship may be or 
may have become, the parties will often continue or escalate a dispute over 
relatively trivial or unimportant matters just to avoid ending the dispute and 
thus their relationship.  Sometimes the dispute becomes a part of the client’s 
identity (“I am she who fights with her.”).  It can be very hard to let go of even 
the worst of relationships.   
 
10. Is it possible to settle these cases on reasonable terms at a reasonable 

cost, and if so, how can that be done?  
 
 Yes it is possible, and good lawyering makes it more likely. In most cases, 
the best result for the client is achieved by a negotiated resolution at the earliest 
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possible stage of the litigation. Usually fiduciary cases involve division of a 
relatively defined set of assets and the proceeds of any recovery are going to be 
paid out of those same assets. There is usually no third party underwriting the 
litigation costs, and usually there is not a deep pocket defendant with liability 
sufficient to increase in the assets to be divided. In many if not most of these 
cases, every dollar each party spends on litigation reduces each party’s net 
recovery or result. Moreover, the litigation may tie up the assets and interfere 
with their effective management, so that the value of the assets becomes frozen 
or declines during the litigation.  
 

These realities require lawyers to devote extra time and attention to 
counseling the client and managing the client’s expectations. This effort starts 
with listening to the client’s story, including the historical detail that may seem 
irrelevant to the legal issues but is nevertheless important to understanding how 
the client thinks about the dispute. The client has to be educated on the legal 
process and the realities of litigation. Legal analysis and opinions often need to 
be explained and communicated more than once and in more than one way. The 
advantages of negotiation and how resolution tools such as mediation can be 
used have to be explained. Good counseling can help the client move 
emotionally from dwelling on the past and what went wrong or how they were 
wronged, to thinking about the case in terms of a dollar amount or value that 
they will either give or receive to enable them to settle the dispute, and move 
forward.   

 
Making a conscious effort to communicate candidly and professionally 

with opposing counsel from the beginning of the case can also pay huge 
dividends for the client. If the opposing lawyers can exchange discoverable 
information freely and work cooperatively to identify and frame the issues for 
the parties and the court, the prospects for settlement are enhanced.  In fiduciary 
litigation, it is not enough to think about how to try the case, one must also think 
about how to settle the case, understanding that even if the structure and range 
of a reasonable settlement seem obvious to the opposing lawyers, it may be 
difficult for the parties to visualize it, and equally difficult for them to accept it. 
Yet if the lawyers are able to achieve a settlement, especially an early one, they 
will have satisfied clients, if not happy ones, and will fulfill the highest 
aspirations of our profession.   
Wade Watson represents clients in disputes over the control and transfer of business and 
family wealth.  A graduate of Emory University and University of Georgia School of Law, 
he has 34 years of trial and appellate experience in Atlanta and around the State.  He was 
President of the Atlanta Bar Association in 2013-2014, and is a former Director of the 
Board of the Litigation Section.  


